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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Special (POCSO) No.15/2015.  

Complainant             :  State 

          Vs 

Accused     :  Babul Nath 

 

Charge : U/S 354 IPC R/W Sec. 8 of POCSO Act. 

 

Dates of hearing  : 18.8.2015.  

Date of Judgment   : 27.8.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. T.C.Boro, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Babul Nath is put for trial for allegation of charges 

U/S 354 IPC R/W Sec.  8 of POCSO Act.   

2. The prosecution case, according to FIR, in brief, is that victim, who is a 

minor girl, student of VIII standard of Tangla H.S. School used to do tuition 

alongwith other four numbers of students in the house of accused. It is alleged 

that about one month ago, the accused while the aforesaid victim was doing 

tuition, hold victim’s hand sited with accused asked her that he would marry 

her. By that way accused, who is tuition teacher outrage the modesty of 

victim. Since then the victim girl ceased to  attend tuition. While information 

asked victim why she has ceased to attend tuition then the victim stated about 

the aforesaid fact.  

3. The FIR was lodged by informant Biren Das on 7.9.13 before the O/C, 

Tangla P.S.. On receipt of the ejahar the O/C, Tangla P.S. registered the case 
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vide Tangla P.S. case No. 96/13 U/S 354 (A) (1) (i) of the IPC. After 

completion of usual investigation, the O/C, Tangla P.S. sent up the case for 

trial against the accused U/S 354 (A) (1) (i) of the IPC. 

4. On appearance accused before this court and after hearing both parties 

framed charge U/S 354 IPC R/W Sec.8 of POCSO Act. Particulars of the 

charges are read over and explained to the accused, to which he pleaded not 

guilty and claims to be tried.   

5.  To substantiate the case, prosecution examined as many as ten 

numbers of witnesses which include the complainant, victim and other most 

material witness.   

 After completion of prosecution evidence accused is examined U/S 313 

Cr.P.C. All the allegations made against the accused and evidence appears 

against the accused put before him for his explanation where he denied the 

evidence and allegation declined to give defence evidence.  

 

6. I have also heard argument put forward by ld. Counsel for both sides.  

  

   POINT FOR DETERMINATION   

 

7. The point for decision in this case are- 

 (i) Whether the accused prior to one month of 7.9.13 at Tangla Town under 

Tangla P.S., used criminal force to Miss Kamini Das intending to outrage her 

modesty? 

(ii)  Whether the accused on the same day, time and place mentioned above 

with sexual intent touches the vagina, penis, anus or breast of Kamini Das or 

makes the child touches the vagina, penis, anus or breast or such person or 

any other person or does any other act with such sexual intent which involved 

physical contact without ? 

DECISIONS, DISCUSONS AND REASONS FOR DECISION 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.  PW1, Jatin Saloi stated before the court that by virtue of service at 

BSNL he has been posted at Tangla. So he resides at a rented house where 

accused also reside as a tenant. The said house of the accused is situated 
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adjacent to his house. Accused, who is by profession is a teacher used to do 

tuition of many students in his Varanda of his rented house. One day he heard 

from land lady that the victim girl while attending tuition accused misbehaved 

her means behaved obscenely.  

 In cross-examination he admitted that he has not stated to police that 

their land lady Bulu Deka informed him that accused behaved victim obscenely 

while victim came to tuition. He further admitted that usually while accused 

doing tuition he remained inside his room. He never heard any murmuring or 

hue and cry in the tuition. 

   

10.   PW.2, Bulu Deka, the land lady of the house, where accused resides as 

a tenant.  She stated accused used to do tuition in a group of 4/5 pupils about 

three batch in a day in his house. On the day of incident while a student came 

to tuition lately accused scolded them. He (accused) also scolded victim for late 

coming. Accused further scolded victim that if she could not do well in studies 

she would married with a  “Thela puller” or Rickshaw puller. As such scolded 

her to be regular. For that reason the father of the girl filed this case against 

him.  

 In his cross-examination she admitted that she never heard any such 

alleged misbehaviour of the accused.  

11. PW.3, Bhanita Bora, one of the colleagues of the victim stated that she 

attending tuition class with victim in the house of accused. On the day of 

incident  she was doing tuition with victim in the house of accused. The 

victim, who always used to attend tuition lately so their teacher (accused) 

scolded her and advised her to be regular. Other than that accused did not do 

anything to victim. Their teacher (accused) sometimes scolded them if they do 

not understand the lecture. But their teacher (accused) always make 

understood to them. Their teacher (accused) never committed any misbehaved 

nor committed any obscene behaviour to the victim as alleged, as she herself 

present at the time of alleged occurrence.  

 In cross-examination she again reiterate that accused only advice them 

to do study properly.  

12. PW.4, Biren Das, who is complainant of this case, stated that Ext.1 is 

the ejahar. Ext.1(1) is his signature. The victim girl is his daughter. Her 
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daughter (victim) on the day of incident went to accused’s house for doing 

tuition. Accused always detained his daughter for about 1 ½ hours even after 

releasing the other students. The said allegation was reported by victim to her 

mother. Accordingly, she made complained to the principal of school where 

accused doing teacher. On that time the teachers present in the school give 

consolation by saying that that is not a matter to such a worry. But, he filed 

the ejahar. He also stated that his daughter (victim) reported to his wife that 

accused gives proposal to marry her.  

 In cross-examination he admitted that there were many other tenants 

and the land lady where accused doing tuition.  

13. PW.5, Gopal Deka stated that he heard that accused misbehaved one 

girl. He came to know about the said incident only on arrival of police. 

 In cross-examination he admitted that he is a land lord where accused 

resides as a tenant. Accused doing tuition in their open Varanda. He had not 

heard any such complain from any person.  

14.  PW.6 Jyotish Sarma, the another one tenant, who resides alongwith 

the accused under the same land lord. He resides in room marking as “A” 

whereas, accused resides in a room which is marking as “C”. He also came to 

know about the incident only on arrival of police. He was reported by police 

that accused misbehaved one girl.   

15. PW.7, Mala Das, the mother of the victim stated that the incident took 

place on or about 2 years ago. At the relevant time her daughter went to the 

house of accused for participating in tuition alongwith other students. During 

that time her daughter was only 13 years old. But one day, her daughter 

refused to go tuition in the house of accused. While she enquired the matter, 

the said victim girl stated to her that her teacher touched her hand and speaks 

some obscene talk. One day, her teacher (accused) try to caught her by 

closing the door. But she fled away and thereby rescued. She was stated by 

her teacher (accused) that after completion of Matriculation he (accused) will 

marry her. One day accused tried to hold her hand by bolting the door, but she 

fled away. Then she complained the matter to their head teacher. They 

assured her that they will release the said teacher from their school. While the 

principal of their school alongwith other teacher including Bhupen Rabha came 

to their home she narrated whole story to them. After some days said teacher 
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(accused) was found dismissed from the school. Then she reported the matter 

to her husband.  

 In cross-examination she admitted that her daughter was accompanied 

by other student while going on tuition. Her daughter leaves tuition before 

completion of two years. But she never complained to her in the said period of 

two months. She denied that she did not stated to police (1) that her daughter 

informed her that one day accused took her daughter inside a room and tried 

to bolt the door but she fled away.  (2) While they informed the matter to 

principal the principal and other teacher were came to their home.  

16. PW.8, Tulika Deka, the another student, who is also the colleague of 

the victim stated that she alongwith victim and other 5/6 numbers of students 

were doing tuition in the house of accused. The alleged incident took place in 

the second half. As earlier, after completion of tuition their teacher went to 

their home. Tutorial class started form 4 PM to 5 PM. On the day of incident all 

the tuition mate after doing tuition went to their respective homes. The 

allegation made by the informant is false. Their teacher (accused) advised her 

to study well.  

17. PW.9, the victim girl stated that informant is her father and accused is 

her teacher. The incident took place two years ago. At the time of incident she 

was doing tuition in the house of the accused. Alongwith her three other girls 

were also doing tuition. One day her teacher (accused) told her to give 

matriculation examination nicely and after that he will marry her. Accused after 

departure of other student tried to bring her inside the room. He also tired to 

bolt the door. But she came out. From the   next day she ceased to go to her 

tuition. She informed the matter while her mother asked. She also informed 

the matter to her teacher Smti. Rekha madam. In the next day reporter came 

to their home. Her mother and father informed the matte to her school 

principal. Her father lodged the ejahar. Police recorded her statement through 

Magistrate. Ext.2 is her statement made before the Magistrate. Ext.2(1) is her 

signature. Principal of Tangla H.S. School, while went to their home stated that 

the teacher (accused) will be released from the school. In their group there 

were two students namely Jitumani and Dipangkar. All of them went for tuition 

together. She was released from tuition lately.  
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 In her cross-examination she admitted that she was doing tuition 

during the summer vacation. During that period she made no any complain 

about the aforesaid allegation. But after the summer vacation while her 

parents insist her to attend the tuition then she refused to go to the tuition.  

18. PW.10, Dhireswar Baruah, the I.O. of the case stated that on 7.9.13 he 

was posted as SI of Police at Tangla P.S. On that day the complainant filed an 

ejahar stating that his minor daughter a student of class VIII standard while in 

tuition the tuition master i.e. the accused hold her hand and stating her that he 

would marry her. Then he was entrusted for investigation by the O/C of the 

police station. Accordingly he visited the place of occurrence, prepared sketch 

map Ext.3, recorded the statement of witnesses. He also arranged to record 

the statement of victim U/S 164 Cr.P.C. He also collect birth certificate of the 

victim vide seizure list Ext.4. Ext.4(1) is his signature. Then he filed the charge-

sheet against the accused U/S 354 (A) (1) IPC. Ext.5 is the charge-sheet. 

Ext.5(1) is his signature.  

19. These much is the evidence of prosecution.  

20.  I have heard argument put forwarded by the ld. Counsel for both 

sides. 

21. Defence plea is total denial while his statement was recorded U/S 313 

Cr.P.C. 

22. Ld. Counsel for accused submitted that in the instant case other than 

victim none of the witness implicate accused into the alleged offence. Besides, 

other witnesses, i.e. the colleague of the victim PW.3, Bhanita Borah and 

PW.8, Miss Tulika Deka, who were present at the time of alleged occurrence 

stated a quiet different story. They have no way supported the prosecution 

case as stated by prosecutrix. Since according to prosecution story said PW.3 

and 8 both were present in the tuition with the victim when the alleged 

incident took place. But, they have no way support the prosecution case. As 

such, the only witness i.e. the prosecutrix statement is not reliable to convict 

the accused in the alleged charge.  

23. I have also heard ld. P.P.,Udalguri, where he submitted to convict the 

accused according to charge leveled against him as prosecution has ably prove 

the case against the accused.  
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24. Keeping in view the argument advanced by the ld. Counsel for both 

sides, I am going to dispose the case as follows.  

25.  To prove the charge U/S 354 IPC prosecution must prove that- 

(i) the person assaulted, etc. was a female; 

(ii) the accused assaulted or used criminal force to her; 

(iii) he intended thereby to outrage her modesty; or that he knew it to be likely 

that he would thereby outrage her modesty. 

26.    A close scrutiny of the record, it appears that other than victims no 

one is eye witness to the occurrence. Besides, there is a clear contradiction as 

to the statement of informant and victim. The alleged incident took place 

during the tuition hours in the house of he accused. According to victim, she 

was doing tuition alongwith PW.3 and 8 and other one girl and two boys 

namely Jitumani and Dipangkar. Both the Jutumani and Dipangkar were read 

alongwith the victim. but, PW.3 and 8 no way support the prosecution case as 

stated by prosecutrix. PW.3 stated that at the relevant time she was doing 

tuition with the victim in the house of accused. She stated that as the said 

prosecutrix is to attend tuition always lately so their teacher (accused) scolded 

her. Other than that accused did not do anything to her. If some one do not 

follow the studies their teacher repeatedly teaches them. She reiterated that 

accused never ill behaved or make any indecent behave to the victim. In cross-

examination she admitted that accused only advice victim for sincerely reading. 

Similarly, the other colleagues PW.9, who also stated to be accompanied the 

tuition with the victim at the relevant time no way support the prosecutrix 

version. She stated that at the relevant time she alongwith other 5/6 numbers 

of girls were attending tuition in the house of accused. As earlier after 

completion of tuition they returned to their home. Like the other days, on the 

day of alleged incident they attend the tuition together and after completion of 

tuition leave to their respective home together. She clearly stated that the 

allegation made by complainant is totally false. She even stated that no one 

has dictated her to keep such evidence before this court today. Therefore, the 

other colleagues who attend the tuition at the relevant time no way support 

the prosecution case. Rather PW.9 remarks that complainant alleged a false 

allegation against the accused teacher. It is true that if such an incident took 

place at the relevant time in the said tuition, PW.3 and 8, who were present 



 8 

must support the prosecution case. There is no any evidence that they have 

any enmity with the prosecutrix or complainant to make such false statement 

denying the allegation. That apart, their presence at the place of occurrence 

cannot be ruled out. Over and all, both the colleagues of the prosecutrix i.e. 

PW.3 and 8 no way support the prosecution case.  

27. Another point may be discussed in the present case is that PW.2, the 

land lady, PW.1, the another tenant of the same land lord of the accused and 

the PW.5 the land lord, PW.6 Sri Jyotish Sarma, who resides in rented house of 

the same land lord where accused resides, also no way support the 

prosecution case. According to PW.2, the land lady where accused teaches the 

student in tuition stated that the accused doing tuition in three batches 

consisting of 4/5 students in their house. On the day of incident accused, who 

is a tuition master only scolded the student for late coming. Accordingly,  

accused has also scolded victim for late coming. Accused advised them to be 

punctual and regular in tuition. PW.6, Jyotish Sarma who resides in “A” room 

of the house of the land lord where accused resides in the “C” room on rent. 

He came to know about the incident only when police arrived there. They have 

also no way support the prosecution case.   

28. It is true that conviction can be based on the sole evidence of 

prosecutrix if her statement is reliable and convincing even if not supported or 

corroborated by other witnesses.  

29. But here in the present case as discussed above, PW.3 and 8 who are 

colleague students of the tuition where the alleged incident took place no way 

support the prosecution case. Other non-official witnesses were also no way 

support the prosecution case. It is not that the incident took place while only 

prosecutrix was there. But, in the present case the alleged incident took place 

in the tuition and there were 4/5 numbers of girls students and two numbers 

of boys students namely- Jitumani and Dipangkar were there. But prosecution 

failed to examine any of the said two students who were accompanied 

prosecutrix in tuition where the alleged incident took place. Had prosecution 

examined the said two persons than the matter of allegation could come to 

more light? Non-examination of said colleague students who attended the 

tuition at the alleged time with prosecutrix is fatal to the present prosecution 

case.  



 9 

30. It has been held in State of U.P. Vs.Giyan Chand, reported in AIR 2001 

SC 2075 that-  

“Non-examination of a material witness is again not a 

mathematical formula for discarding the weight of the testimony 

available on record howsoever natural, trustworthy and 

convincing it may be. The charge of withholding a material 

witness from the Court levelled against the prosecution should 

be examined in the background of facts and circumstances of 

each case so as to find whether the witnesses were available for 

being examined in the Court and were yet withheld by the 

prosecution. The Court has first to assess the trustworthiness of 

the evidence adduced and available on record. If the Court finds 

the evidence adduced worthy of being relied on then the 

testimony has to be accepted and acted on though there may 

be other witnesses available who could also have been 

examined but were not examined. However, if the available 

evidence suffers from some infirmity or cannot be accepted in the 

absence of other evidence which though available has been 

withheld from the Court then the question of drawing an adverse 

inference against the prosecution for non- examination of such 

witnesses may arise.  

 

 Facts:  The prosecutrix PW-7 has stated that soon before the incident she 

was playing with three girl-children of the same age as of hers and 

they were present when the accused committed rape on her. One 

of the girls picked up a broom and had tried to scar away the 

accused by striking the broom on him. This little friend of the victim 

had also raised a hue and cry but none from the neighbourhood 

came to the spot. These girls were none else than daughters of her 

uncle.  

 

 Held:  In view of the accused being a relation of the in-laws of the mother 

of the prosecutrix and the other young girls who are alleged to 

have been not examined being from the family of such in-laws, it is 
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futile to expect that such girls would have been allowed by their 

parents to be examined as witnesses, and if allowed, could have 

freely deposed to in the Court. The question of drawing an adverse 

inference against the prosecution for such non-examination does 

not arise.”  

 

31. So, the non-examination of said Dipangkar and Jitumani is fatal to the 

prosecution case since other two colleagues i.e. PW.3 and 8 no way support 

the prosecution case by any means.  

32. Law is well settled that the chare under this section is one which it is 

very easy to make and very difficult to rebut, and when such a charge is made 

it is necessary to see whether it is supported by independent evidence besides 

that of the woman herself, or is corroborated by her conduct or the 

surrounding circumstances and is consistence with ordinary probabilities.  

33. That apart, even if the evidence adduced by prosecutrix is believed for 

argument shake against the accused that is he hold her hand, tried to bolted 

the door and expressed her to marry cannot be stated to be an assault or used 

criminal force with intent to outrage her modesty according to definition of U/S 

354 IPC.  

34. Over and above, the solitary evidence o the prosecutrix donot appear to 

be cogent and reliable to convict the accused in the aforesaid alleged charge. 

Hence the allegation of Section 354 IPC is failed.  

35.  The statement of victim is also silent as to any of the ingredients  of 

U/S 8 of POCSO Act.  There is no any evidence that accused commits any 

penetrative sexual assault to the victim that (a) accused penetrate his penis to 

any extent into the vagina, mouth, urethra and anus of a victim ( child) or 

makes the victim (child) to do so with accused or any other person., (b) 

accused insert to any extent any object or a part of the body not being the 

penis into the vagina, uirethra or anus of the victim or makes the child to do so 

with him or any other person or (c ) accused manipulates any part of the body 

of the victim so as to cause penis into the vagina, urethra or anus of the victim  

or makes the child to do so with him or any other person or (d) accused 

applies his mouth to the penis, vagina, urethra or anus of the victim  or makes 

the child to do so to such person or any other person. Under such 
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circumstances, prosecution has failed to prove the alleged charge U/S 8 of the 

POCSO Act.  

36. As such, I have, therefore, no hesitation to hold that accused is entitled 

to get benefit of doubt. As such, acquit him and set at liberty forthwith.  

37. Given under my hand and seal of this court on this the 27th    day of 

August,2015 at Udalguri Court. 

 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

Transcribed and typed by me:- 

 

(Jitumani Sarma/Steno.) 

 

 

 

 

 

 

 

 


